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ities of life and has tended to unfit him for solid usefulness. John 
Adams used to say that militia diplomats often accomplished more than 
regulars, and Thomas Jefferson, when he was President, laid down the 
rule that no head of mission should be permitted to serve for more than 
eight years. The principles involved in these two announcements still 
survive in America. 



THE CASABLANCA INCIDENT AND ITS REFERENCE TO ARBITRATION AT 

THE HAGUE 

The controversy which for a time troubled the foreign offices of France 
and Germany, caused by the desertion and arrest on September 25, 1908, 
of six foreigners from the French foreign legion in Morocco, and the 
alleged improper assistance furnished them by the German consul, is to 
be submitted to arbitration at The Hague. The tribunal shall find the 
facts, apply the law, and determine the situation of the individuals 
arrested. The submission to arbitration prepared by Messrs. Eenault 
and Kriege, jurisconsults of the French and German foreign offices, was 
concluded November 24, 1908. The text of this important document, 
which, it is hoped, will be not merely a model but a precedent for the 
pacific settlement of international controversies, follows : 

The Government of the French Republic and the Imperial German Government 
having agreed, November 10, 1908, to submit to arbitration all the questions 
raised by the events which occurred at Casablanca, September the 25th, last, the 
undersigned, thereunto duly authorized, have agreed upon the following 
compromis : 

Article 1. An arbitral tribunal, constituted as hereinafter stated, is em- 
powered to decide the questions of law and fact brought up by the events which 
occurred between the agents of the two countries at Casablanca, September 28 
last. 

Abt. 2. The arbitral tribunal shall be composed of five arbitrators, chosen from 
among the members of the permanent court of arbitration at The Hague. 

Each Government, as soon as possible and within a period not to exceed fifteen 
days from the date of the present compromis, shall choose two arbitrators of 
whom one may be its national. The four arbitrators thus chosen shall select an 
umpire within fifteen days from the date they are notified of their designation. 

Art. 3. The 1st of February, 1909, each party shall furnish the bureau of the 
permanent court with eighteen copies of its mimovre, with certified copies of all 
papers and documents which it intends to bring up in the case. The bureau 
shall insure their transmission without delay to the arbitrators and parties, that 
is, two copies for each arbitrator, three copies for each party. Two copies shall 
remain in the archives of the bureau. 
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The 1st of April, 1909, the parties shall deposit in the same way their contre- 
mimoires (replies), with the evidence and their final conclusions. 

Abt. 4. Each party must deposit in the international bureau, at the latest on 
April 15, 1909, the sum of 8,000 Netherland florins, as an advance on the 
expenses of litigation. 

Art. 5. The tribunal shall meet at The Hague the 1st of May, 1909, and shall 
immediately proceed to examine the question. 

It shall have the power temporarily to proceed, or to delegate one or several of 
its members to proceed, to such place as seems necessary for the purpose of 
securing information under the conditions of article 20 of the convention of 
October 18, 1907, for the pacific settlement of international disputes. 

Abt. 6. The parties may use the French or German languages. 

The members of the tribunal may use, as they choose, the French or German 
languages. The decisions of the tribunal shall be published in both languages. 

Abt. 7. Each party shall be represented by a special agent to serve as inter- 
mediary between it and the tribunal. These agents shall give explanations as 
demanded of them by the tribunal and shall present whatever methods they 
judge useful for the defense of their cause. 

Art. 8. As to matters not provided for in the present compromis, the pro- 
visions of the aforesaid convention of October 18, 1907, which has not yet been 
ratified, but which has been signed by both France and Germany, shall be appli- 
cable to the present arbitration. 

Art. 9. After the arbitral tribunal has decided the questions of law and fact 
which are submitted to it, it shall determine the situation of the individuals 
arrested September 25 last, in regard to which there is a dispute. 

Done in duplicate at Berlin, November 24, 1908. 

The tribunal has been selected and will be formed as follows: For 
Germany, Dr. Kriege and Mr. Fusinato; for France, Professor Louis 
Eenault and Sir Edward Fry. These four have chosen as the fifth 
member and president of the tribunal, the Swedish diplomat, Knut 
Hjalmar von Hammarskjold. The tribunal as constituted is admirable 
in every respect, for although Messrs. Eenault and Kriege are naturally 
prejudiced in favor of the interests of their countries they are jurists in 
the highest sense of the word, and may be relied upon to apply im- 
partially a principle of law to the facts found. Mr. Fusinato is pro- 
fessor of international law, a member of the Institute, formerly minister 
of public instruction, and a very prominent figure at the Second Hague 
Conference. Sir Edward Fry was for many years a worthy and dis- 
tinguished lord justice of England, experienced with international arbi- 
tration by having acted as judge of the Hague Court and having been 
connected with the international commission of inquiry. He was present 
at the Second Hague Conference and worthily represented his country. 
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He is a jurist by education and instinct. The same may be said of 
Mr. Hammarskjold, who has held high judicial position in Sweden, and 
was one time minister of justice in the cabinet. 

If the tribunal be regarded as an international commission of inquiry 
it is to be noted that the contracting Powers agree to have the facts in 
controversy found as well as the question of responsibility, thereby fol- 
lowing the example of Russia and Great Britain in the Dogger Bank 
incident. Attempts were made in 1899 to make a resort to a commission 
of inquiry obligatory, but the opposition of the Balkan States frustrated 
the attempt. At the Second Conference of 1907 Russia proposed that 
the commission of inquiry be invested with the power to determine 
responsibility as well as to ascertain the facts in controversy. The 
Russian proposal met with opposition and was not adopted. It is to be 
observed, however, that Great Britain and Russia empowered the com- 
mission to find responsibility, and we now have Prance and Germany 
conferring like powers upon a commission of inquiry. It is to be hoped 
that the smaller states will follow the example of the great powers and 
find it possible to submit the question of responsibility without violating 
the principle of sovereignty to which they attach an almost incompre- 
hensible reverence. 

If, on the other hand, the tribunal is to be regarded as a court in the 
proper sense of the word, it is to be noted that article 5 permits the 
tribunal to transport itself to the scene of the controversy or to delegate 
one or several of its members as provided by article 30 of the convention 
of October 18, 1907, concerning commissions of inquiry. The opposition 
of Germany in 1899 to the permanent court seems to be a thing of the 
past, for Germany has already been a party to two international arbitra- 
tions at The Hague, namely, with Venezuela in the case of Germany, 
Great Britain, and Italy v. Venezuela et al., 1 and with Japan in the case 
of Great Britain, Prance, and Germany v. Japan. 2 It now arbitrates 
with Prance, supposed to be its inveterate enemy. The forthcoming 
arbitration is therefore no ordinary event. 

The Moroccan question in its larger aspects, resulting from the change 
of government, is reserved for a future comment, in order that the neces- 
sary documents may be printed in the Supplement and ref errd to in the 
editorial. 

i See this Joubnal, 2, 902. 
* Idem, 2, 911. 



